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Opi ni on by Hohein, Adm nistrative Trademark Judge:

Lenworth Al exander Hyatt, a citizen of Jamaica, has
filed an application to register the mark "BEAUTI QUE" for "retali
store services featuring beauty care products; [and]
mer chandi zi ng beauty supplies, designer fashions, fashion
accessories, jewelry, and footwear"” in International Cass 35 and
"beauty salons" in International Cass 44."

Regi stration has been finally refused under Section
2(d) of the Trademark Act, 15 U. S.C 81052(d), on the ground that

applicant's mark, when applied to his services, so resenbles the

' Ser. No. 76386380, filed on March 22, 2002, which is based on an
all egation of a bona fide intention to use the mark in conmmerce.
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mar k "BEAUTI QUE," which is registered for "eyeliner pencil and
crayons and |ipliner pencil and crayons" in International Cass 3
and "conbs and brushes for hair” in International Cass 21,° as
to be likely to cause confusion, or to cause m stake, or to

decei ve.

Applicant has appealed. Briefs have been filed, but an
oral hearing was not requested. W affirmthe refusal to
register.

Qur determ nation under Section 2(d) is based on an
analysis of all of the facts in evidence which are relevant to
the factors bearing on the issue of whether there is a |likelihood
of confusion. Inre E. |. du Pont de Nenours & Co., 476 F.2d
1357, 177 USPQ 563, 568 (CCPA 1973). However, as indicated in
Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098,
192 USPQ 24, 29 (CCPA 1976), in any likelihood of confusion
anal ysis, two key considerations are the simlarity or
dissimlarity in the goods and/or services at issue and the

simlarity or dissimlarity of the respective marks in their

2 Reg. No. 2,114,289, issued on Novenber 18, 1997, which sets forth a
date of first use anywhere and in commerce of February 1993 for the
goods in International Cass 3 and a date of first use anywhere and in
commerce of Novenber 1993 for the goods in International Cass 21;
conbined affidavit 888 and 15. In addition, inasnmuch as the sane
regi strant was al so the owner of a registration for the mark

"BEAUTI QUE" for "permanent hair waving lotion," nanely, Reg. No.

1, 265, 483, which issued on January 31, 1984 and sets forth a date of
first use anywhere of January 14, 1982 and a date of first use in
commerce of January 15, 1982, registration was finally refused on the
basis thereof. However, because an application for the renewal of
such registration has not been filed within the grace period all owed
by Section 9(a) of the Trademark Act, 15 U.S.C. 81059(a), and the
registration has therefore expired, no further consideration will be
given thereto as a bar under Section 2(d) of the statute.
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entireties.® Here, inasnuch as the mark sought to be registered

4

and the registered mark are identical in all respects,” the focus
of our inquiry is accordingly on the simlarity or dissimlarity
of the respective services and goods.

Turning, then, to such issue, applicant argues in his
brief that because the "goods and services [are] in different

classes,” his mark "is therefore entitled to be approved for
publication, and [to] be published for opposition." However, as
the Exam ning Attorney correctly points out in her brief, the
purpose of the United States Patent and Trademark O fice in using
the classification systemis for adm nistrative conveni ence
rather than as an indication of whether goods and/or services are
related or not. See, e.qg., Jean Patou Inc. v. Theon Inc., 9 F.3d
1171, 29 USPQ2d 1771, 1774 (Fed. Cir. 1993); National Foot bal
League v. Jasper Alliance Corp., 16 USPQ2d 1212, 1216 n.5 (TTAB

1990); and In re Leon Shaffer Colnick Advertising, Inc., 185 USPQ

° The court, in particular, pointed out that: "The fundanental inquiry
mandat ed by 82(d) goes to the cumul ative effect of differences in the
essential characteristics of the goods [and/or services] and
differences in the marks." 192 USPQ at 29.

* Applicant urges that his "BEAUTIQUE" mark "is used in conjunction

wi th ot her marks" which he owns, including the mark " CRUMW" and
design, which is the subject of Reg. No. 2,588,737, issued on July 2,
2002 for a variety of goods, including "cosnetics, nanely, col ogne,

bl ushes, lipsticks, |oose powder, eye nakeup, eye pencils, face
makeup, perfume, [and] shadows." However, because the issue of

l'i keli hood of confusion nmust be decided on the basis of the mark which
appl i cant seeks to register and the mark shown in the cited
registration, the fact that applicant allegedly uses his "BEAUTI QUE"
mark in conjunction with other marks sinply is legally irrelevant and
immaterial to a determ nation of the issue of |ikelihood of confusion.
See, e.qg., Sealy, Inc. v. Sinmons Co., 265 F.2d 934, 121 USPQ 456, 459
(CCPA 1959); Burton-Dixie Corp. v. Restonic Corp., 234 F.2d 668, 110
USPQ 272, 273-74 (CCPA 1956); Hat Corp. of Anerica v. John B. Stetson
Co., 223 F.2d 485, 106 USPQ 200, 203 (CCPA 1955); and I TT Canteen
Corp. v. Haven Homes Inc., 174 USPQ 539, 540 (TTAB 1972).
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242, 242 n.2 (TTAB 1974). The fact, therefore, that applicant's
services and registrant's goods are classified in different
classes is not an indication that the respective services and
goods are unrel ated; instead, such fact is sinply immaterial in
determning the issue of |ikelihood of confusion. See, e.g., In
re Clay, 154 USPQ 620, 621 (TTAB 1967) and cases cited therein
Appl i cant al so argues that, purportedly, because the
"BEAUTI QUE" mark in the cited registration issued over a
regi stration for another "BEAUTI QUE'" mark (which, subsequently,
was cancel ed),® his mark should |ikew se be registered over the
mark in the cited registration.® Although inplicit in such an
argunent is an assertion that applicant's services are no nore
related to registrant's goods than registrant's goods were to
those in the earlier issued registration, applicant "questions
why there were no problens with the registration of the marks
cited" and, in view of the pattern or "rule" established by the
i ssuance of the previous registrations, asks whether "the rule

[ has] been suddenly changed based on the Racial Profiling of the

® Specifically, Reg. No. 1,422,617, which issued on Decenber 30, 1986
and was cancel ed six years later for failure to file the affidavit
required by Section 8 of the Trademark Act, 15 U. S.C. 81058, listed

the foll ow ng goods: "eyeglass cases" in International Cass 9;
"dental kits" in International Cass 10; "luggage and | uggage
accessories," including "cosnmetic and toiletry cases sold enpty,"” in

International Class 18; "cosnetic brush kits and contai ners sold enpty
... to receive pocket or purse-size tissue packages" in Internationa
G ass 21; "shower caps” in International O ass 26; and "cigarette
cases" in International dass 34.

®In a simlar vein, applicant accurately points out that now expired
Reg. No. 1, 265,483, which as previously indicated in footnote 2 issued
on January 31, 1984 for the mark "BEAUTI QUE' for "permanent hair
waving lotion," registered over then subsisting Reg. No. 1,233, 210,

whi ch issued on April 5, 1983 until canceled six years later for
failure to file the affidavit required by Section 8 of the statute.
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Appl i cant (Individual Jamaican)." Suffice it to say, however,
that at the time that the cited registration issued, the earlier
regi stration noted by applicant was no |longer in force and thus
coul d not be a possible bar under Section 2(d) of the statute to
i ssuance of the cited registration.’

Addi tional ly, because the cited registration clearly
specifies "eyeliner pencil and crayons, lipliner pencil and
crayons, [and] conbs and brushes for hair" as the registrant's
goods, while applicant's application pertains to "a Service Mark

for a business," applicant asks the question: "How cone the
Exam ni ng Attorney cannot distinguish the difference?" However,
as the Exam ning Attorney correctly notes, the issue herein is
"not |ikelihood of confusion between particul ar goods [and
services per se], but likelihood of confusion as to the source of
t hose goods [and services from cont enporaneous use of the sanme
mark]," citing In re Rexel Inc., 223 USPQ 830, 831 (TTAB 1984)
and cases cited therein. Furthernore, as the Exam ning Attorney
accurately observes, it is well established that:

[ Clonsuners are likely [to] be confused by

the use of [the sane or] simlar marks on or

in connection with goods and with services
featuring or related to those goods. See In

" Additionally, as nmentioned earlier in footnote 2, Reg. No. 1,265, 483
was not a possible bar to issuance of the cited registrati on because
regi strant was the owner thereof. Mreover, while Reg. No. 1,265, 483
did, as noted previously, issue over another subsisting registration
for a "BEAUTI QUE' mark, each case is decided, as the Exam ning
Attorney properly points out, on its ow nerits. See, e.g., Inre
Nett Designs Inc., 236 F.3d 1339, 57 USPQR2d 1564, 1566 (Fed. Gr.
2001) ["Even if sone prior registrations had some characteristics
simlar to [applicant's] application, the ... allowance of such prior
regi strations does not bind the Board or this court"]; In re Broyhill
Furniture Industries Inc., 60 USPQ2d 1511, 1514 (TTAB 2001); and In re
Pennzoil Products Co., 20 USQP2d 1753, 1758 (TTAB 1991).
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re Hyper Shoppes (Ghio), Inc., 837 F.2d 463,
6 USPQ2d 1025 (Fed. Cir. 1988) (BIGG s for
retail ... general nerchandi se store services
hel d confusingly simlar to BIGGS for
furniture); Inre U S Shoe Corp., 229 USPQ
707 (TTAB 1985) (CAREER | MAGE (stylized) for
retail wonen's clothing store services ..
held likely to be confused with CREST CAREER
| MAGES (stylized) for uniforns); In re United
Service Distributors, Inc., 229 USPQ 237
(TTAB 1986) (21 CLUB for various itens of
men's, boys', girls', and wonen's cl ot hing
held likely to be confused with THE 21 CLUB
(stylized) for restaurant services ...);
Steelcase Inc. v. Steelcare Inc., 229 USPQ
433 (TTAB 1983) (STEELCARE INC. for
refinishing of furniture, office furniture,
and machinery held likely to be confused with
STEELCASE for office furniture and
accessories); [and] Mack Trucks, Inc. v.
Huski e Frei ghtways, Inc., 177 USPQ 32 (TTAB
1972) (use of simlar marks for trucking
services and on notor trucks and busses is
likely to cause confusion).

Lastly, applicant insists that his services are not
related to registrant's goods because applicant uses his mark "as
[a] business nodel enconpassing nmulti-services at a single
| ocation.” However, as identified in his application,
applicant's services are not so limted, nor are there any
restrictions as to the channels of trade with respect to the
goods, as identified, in the cited registration. Applicant's
assertion, therefore, is legally irrelevant inasnmuch as it is
well settled that the issue of |ikelihood of confusion nust be
determ ned on the basis of the goods and services as they are set
forth in the invol ved application and the cited registration, and
not in light of what such goods and/or services are asserted to
actually be. See, e.qg., Octocom Systens Inc. v. Houston Conputer
Services Inc., 918 F.2d 937, 16 USPQd 1783, 1787 (Fed. GCr
1990); Canadi an | nperial Bank of Commerce, N. A v. Wlls Fargo
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Bank, 811 F.2d 1490, 1 USPQ2d 1813, 1815-16 (Fed. Cr. 1987); CBS
Inc. v. Morrow, 708 F.2d 1579, 218 USPQ 198, 199 (Fed. G

1983); Squirtco v. Tony Corp., 697 F.2d 1038, 216 USPQ 937, 940
(Fed. Cir. 1983); and Paul a Payne Products Co. v. Johnson
Publ i shing Co., Inc., 473 F.2d 901, 177 USPQ 76, 77 (CCPA 1973).

Moreover, as the Exam ning Attorney properly notes, it
is well established that the goods and services at issue need not
be identical or even conpetitive in nature in order to support a
finding of likelihood of confusion. Instead, it is sufficient
that the goods and services are related in sone manner and/ or
that the circunstances surrounding their nmarketing are such that
they would be likely to be encountered by the sane persons under
situations that would give rise, because of the marks enployed in
connection therewith, to the m staken belief that they originate
fromor are in sone way associated with the sanme producer or
provider. See, e.g., Munsanto Co. v. Enviro-Chem Corp., 199 USPQ
590, 595-96 (TTAB 1978) and In re International Tel ephone &

Tel egraph Corp., 197 USPQ 910, 911 (TTAB 1978).

I n support of her contention that applicant's services
are indeed related to registrant's goods, the Exam ning Attorney
has made of record copies of two use-based third-party
registrations in which the sane mark is registered for, inter
alia, either "retail personal care product ... store services" or
"retail store outlet services featuring ... cosnetics,” on the
one hand, and respectively, either "personal care products,
nanely, ... mascara, ... eye shadow, |lip stick, [and] |ip gl oss"

or "cosnetics, nanely, eyeliner, eye shadow, mascara, eyebrow
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pencils, eyebrow liner, ... lip liner, lipstick, [and] lip
gloss,"” on the other hand.® It is settled, in this regard, that
whi | e use-based third-party registrations are not evidence that
the different nmarks shown therein are in use or that the public
is famliar with them such registrations may neverthel ess have
sonme probative value to the extent that they serve to suggest
that the services and goods listed therein are of the kinds which
may emanate froma single source. See, e.qg., Inre Albert
Trostel & Sons Co., 29 USPQ2d 1783, 1785-86 (TTAB 1993); and In
re Mucky Duck Mustard Co. Inc., 6 USPQ2d 1467, 1470 at n.6 (TTAB
1988), aff’d as not citable precedent, No. 88-1444 (Fed. Cr
Novenber 14, 1988). Here, the two registrations noted above and
made of record by the Exam ning Attorney serve to confirmthe
obvi ous, nanely, that both beauty salons and retail store
services featuring beauty care products would offer for sale and
sell such cosnetic or beauty care products as eye and |ip nakeup,
i ncluding various fornms (e.g., pencils and crayons) of eyeliners
and |ip sticks. The respective services and goods at issue
herein are thus, in relevant part, sufficiently related that,
when sold or offered under the identical mark "BEAUTI QUE, "
confusion as to the source or sponsorship thereof would be likely

to occur.’ In particular, custoners fanmliar with applicant's

8 Reg. Nos. 2,525,978, issued on January 1, 2002, and 2,372,704, issued
on August 1, 2000.

1t is well established that a refusal under Section 2(d) is proper if
there is a likelihood of confusion involving any of the services set
forth in an application and any of the goods listed in a cited
registration; furthernore, where a likelihood of confusion is so
found, it is unnecessary to rule with respect to any of the other
services and goods listed therein. See, e.d., Tuxedo Monopoly, Inc.
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"BEAUTI QUE" beauty sal ons and store services featuring beauty
care products could reasonably believe, upon encountering

regi strant's "BEAUTI QUE" eyeliner pencil and crayons and |ipliner
pencil and crayons, that applicant has expanded his services to

i nclude the marketing of his own |ine of beauty care products.

Deci sion: The refusal under Section 2(d) is affirned.

v. General MIIls Fun Group, 648 F.2d 1335, 209 USPQ 986, 988 (CCPA
1981); and Shunk Mg. Co. v. Tarrant Mg. Co., 318 F.2d 328, 137 USPQ
881, 883 (CCPA 1963).
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